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25 October 2021
To:	Director, Online Safety Reform and Research Section 
	(via onlinesafety@infrastructure.gov.au)
Dear Director,
Re:	Draft Online Safety (Basic Online Safety Expectations) Determination 2021
The Victorian Pride Lobby makes the following submission in relation to the Draft Online Safety (Basic Online Safety Expectations) Determination 2021. 
The Lobby is a community based advocacy group that works towards equality, social justice and advancing human rights for lesbian, gay, queer, bisexual and same gender attracted Victorians. We work constructively, cooperatively and respectfully with transgender, intersex, asexual and other organisations that support our organisation’s mission and vision.
Our submission highlights some concerns with the Draft Determination, particularly in regards to access to Refused Classification material, access to X18+ material, and reports and complaints.
Please contact us if you would like us to expand on any of the following.
Yours faithfully,
Nevena Spirovska and Evie Potter
Co-Convenors, Victorian Pride Lobby

[bookmark: _heading=h.yl6wggcz5876]Draft Online Safety (Basic Online Safety Expectations) Determination 2021
[bookmark: _heading=h.o5vxmjcft0tj]Access to Refused Classification material
The Draft Determination provides that social media, electronic and internet service providers must take reasonable steps to minimise the provision of Refused Classification material.
Under the current classification guidelines, Refused Classification material includes “gratuitous, exploitative or offensive” depictions of sexual activity accompanied by fetishes or practices which are “offensive or abhorrent.” These include “body piercing, application of substances such as candle wax, ‘golden showers’, bondage, spanking or fisting.”[footnoteRef:0] [0:  Guidelines for the Classification of Films 2012.] 

What this provision effectively means is that pornography containing bondage, spanking or fisting would be banned from internet and social media.
This is a ridiculous outcome, which is attributable to our outdated classification guidelines. We support the call from the Eros Association that reform to restrict access to Refused Classification material be postponed until the classification guidelines are reviewed.
[bookmark: _heading=h.yif8vg2gxxng]Access to X18+ material
The Draft Determination provides that social media, electronic and internet service providers must take reasonable steps to prevent access by children to X18+ material, including through technological or other measures possibly including age assurance mechanisms and child safety risk assessments.
Under the current classification guidelines, X18+ material includes real depictions of actual sexual intercourse and other sexual activity between consenting adults.
This provision could cause social media, electronic and internet service providers to adopt a blanket prohibition of X18+ material, as suggested in the Consultation Paper on the Draft Determination.[footnoteRef:1] [1:  Draft Online Safety (Basic Online Safety Expectations) Determination 2021 - Consultation Paper (2021) 3.] 

We do not support methods that will lead to a de facto ban of online pornography. Adults should be able to access online pornography coupled with appropriate protections for children. As the Commissioner herself has stated, “my role as regulator is to protect all Australians from online harm - it’s not to restrict the sex industry. What happens between consenting adults is not my concern, as long as it’s not harming others, especially children.”[footnoteRef:2] The provision could also effectively block access to vital sexuality and sexual health information for young people, restrict adults’ access to online pornography, and reduce safe online spaces for sex workers and the sale of adult products.  [2:  Lisa Visentin, ‘Sex industry “not my concern”: eSafety Commissioner defends new powers’, Sydney Morning Herald (4 March 2021) <https://www.smh.com.au/politics/federal/sex-industry-not-my-concern-esafety-commissioner-defends-proposed-new-powers-20210302-p5772l.html>. ] 

[bookmark: _heading=h.8da1m5ee0csl]Reports and complaints
The Draft Determination provides that social media, electronic and internet service providers must ensure there are mechanisms to report and make complaints about Refused Classification and X18+ material.
This provision may encourage internet service providers to arbitrarily block content in order to avoid complaints. There is thus a need for review rights for those subject to reports or complaints.
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